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Conviction Under a State Prohibition Act Not a Bar to 
Trial Under the Volstead Act. — Prior to the Eighteenth Amend- 
ment the regulation or prohibition of the sale of alcoholic liquors, 
except as affected by the interstate commerce laws, was within 
the power of the states. The second section of the amendment, 
providing that, "The Congress and the several states shall have con- 
current power to enforce this article by appropriate legislation," 
has been construed to give Congress power not exclusive but ter- 
ritorially co-extensive with the prohibition of the first section, sep- 
arate from and independent of the legislation of the states.^ In 
those states which have not since passed prohibition statutes the 
old statutes regulating the sale of liquor have been held to remain 
in force except in so far as they are repugnant to the Volstead 
Act.^ The result is that practically the entire country is sub j eel; 
to two laws, one federal, the other state, bearing upon the enforce- 
ment of the Eighteenth Amendment. 

In United States v. Regan ^ a previous conviction in a state 
court for violation of the state prohibition statute was held to be 
no bar to a prosecution in the federal court, based in the same 
transaction, for violation of the Volstead Act. The court stated: 
"I do not decide this question against the defendant without some 
misgivings, because double punishment is obnoxious to the ordinary 
conception of right." The opposite view was taken in United 
States V. Peterson,* but the trend of the decisions throughout the 
country ° is with United States v. Regan.* The wording of the 
Fifth Amendment of the Constitution of the United States is: 
"Nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb." (Italics suppHed.) The reason- 
ing in the cases is that one act gives rise to two offenses, one against 
each sovereignty. To quote the court in U. S. v. Bostow,^ "It will 
be conceded that the offender cannot be tried in the federal court for 
violation of the state statute, nor in the state court for the violation 
of the federal statute; so it appears that the offense is not the act 
or transaction alone, but that the act or transaction must be con- 
sidered in the light of the legislative provisions and prohibitions." 

Although the wording of the amendment, giving "concurrent 
power," is without precedent in the constitution or previous amend- 
ments, practically analogous situations have arisen under our dual 



'National Prohibition Cases, 253 U. S. 350 (1919). 

' Commonwealth v. Vigliotti, 75 Pa. Super. 366 ( 1921 ) . 

*273 Fed. 727 (1921). 

*268 Fed. 864 (1921). 

" See United States v. Holt, 270 Fed. 639 (1921) ; Martin v. United States 
271 Fed. 685 (1921) ; United States v. Bostow, 273 Fed. 535 (1921) ; Bryson v' 
State, 108 S. E. 63 (Ga. 1921). 

'Supra, note 3. 

' Supra, note 5. 
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system of government. The question was first discussed in 1820 
in the case of Houston v. Moore,* where the prosecution was for 
refusal to serve in the state militia when called upon by the Presi- 
dent. In that case Justice Washington said: "If the jurisdiction 
of the two courts be concurrent, the sentence of either court, either 
of conviction or acquittal, might be pleaded in bar of the prosecu- 
tion before the other;" but Justice Johnson in a separate opinion 
expressed his inability to see why, when there is a double allegiance, 
there cannot be a double punishment. An early Massachusetts 
case," where the conviction was for uttering counterfeit coins, fol- 
lowed the opinion of Justice Washington quoted above. The ques- 
tion again came before the Supreme Court of the United States in 
the case of Moore v Illinois,^" where the plaintiff had been con- 
victed under a statute of Illinois for harboring a fugitive slave. The 
court held that it was no objection to the constitutionality of a state 
law that the offender might be liable to punishment under an Act 
of Congress for the same act. Other offenses which have caused 
discussion of this point are robbing the mails,^^ breach of duty as an 
election ofEcer,^^ and violation of the part of the Immigration Act ^^ 
which prohibits keeping, for the purpose of prostitution, any alien 
woman or girl, within three years after she shall have entered the 
United States.^* From an examination of the authorities the law 
is clear that technically conviction and punishment imder a state 
statute is no bar to conviction and punishment under a federal law 
for the same act; but this conclusion is almost invariably accom- 
panied by the observation that, except where the circumstances are 
extraordinary, such double punishment should not be inflicted.^" 
A reflection of this feeling is found in the recent cases under the 
Eighteenth Amendment, in several of which the court, after justi- 
fying the double punishment as a legal proposition, goes on to 
remark that in practice the punishment already inflicted upon the 
accused should be taken into consideration.^" 

A similar doctrine has been developed in most states to govern 
the situation when a municipality and the state have concurrent 
jurisdiction.^' 

'18U. S. I (1820). 

"Commonwealth v. Fuller, 49 Mass. 313 (1844). 

"SSU.S. 13(1852). 

"United States v. Amy, 24 Fed. Cas. No. 14,445 (1859). 

^' Ex patre Siebold, 100 U. S. 371 (1879). 

^'U. S. Comp. St. Supp. 1907, p. 392. 

"United States v. Palan, 167 Fed. ggi (1909). 

^^ United States v. Palan, supra, note 14. 

"United States v. Holt, supra, note 5; United States v. Bostow, supra, 
note s. 

" Ehrlick v. Commonwealth, 125 Ky. 742, 102 S. W. 289 (1907) ; In re 
Henry, 15 Idaho 755, 99 Pac. 1054 (1909) ; Ex parte Simmons, 4 Okl. Cr. 
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Any possibility of conflict between the state and federal courts 
is avoided by an application of the old rule of comity among courts 
having concurrent jurisdiction: the court which first has control 
of the subject matter shall continue to exercise jurisdiction until 
judgment, without molestation or interference from the other.^* 

T. McC, 3d. 

State Compensation Acts and Maritime Accidents. — One 
of the most interesting chapters in the history of the Workmen's 
Compensation Acts deals with the question whether accidents 
which are of a maritime nature and therefore of admiralty cogniz- 
ance come within the scope of these acts. The Constitution pro- 
vides that the judicial power shall extend to all cases of admiralty 
and maritime jurisdiction ^ and that Congress may make necessary 
and proper laws for carrying out granted power.^ The Judiciary 
Act of 1789 granted to the district courts "exclusive original cogniz- 
ance of all civil causes of admiralty and maritime jurisdiction, sav- 
ing to suitors, in all cases, the right of a common law remedy where 
the common law is competent to give it.^ Under this statute the 
district courts had exclusive jurisdiction of actions in rem* while 
the state courts exercised concurrent jurisdiction of actions in 
personam.^ Whether the reservation of a common law remedy 
was meant to include statutory changes was questionable,* but 
long before the Workmen's Compensation Acts came into existence 
there was authority for including within the saving clause of the 
statute state legislation which in a sense affected general maritime 
law.' Following this authority, as the cases arose under the com- 
pensation statutes, it was practically uniformly decided by the 
courts that the compensation acts came within the saving clause 

662, 112 Pac. 951 (1911). Contra: Brooke v. State, 155' Ala. 78, 46 So. 491 
(19138) ; Bryan v. Commonwealth, 126 Va. 749, loi S. E. 316 (1919). 

"United States v. Wells, 28 Fed. Cas. No. 16,665 (1872). 

'Article III, Sec. 2. 

' Article I, Sec. 8. 

' Sec. 9. Carried into Rev. Stat. Sec. 563 and 711 ; and thence into Judicial 
Code, cl. 3, Sees. 24 and 256. 

'Sherlock v. Ailing, 93 U. S. 99 (1876) ; The Robt. W. Parsons, igi U. 
S. 17 (1903)- 

^Leon V. Galceran, 11 Wall. 185 (U. S. 1870); Navigation Co. v. Mer- 
chants Bank, 6 How. 344 (1848) ; Manchester v. Massachusetts, 139 U. S. 
240 (1891). 

"American Co. v. Chase, 16 Wall. 522, 533 (U. S. 1872) ; Knapp v. Mc- 
Caffrey, 177 U. S. 638 (1900). 

'In the Hamilton, 207 U. S. 398 (1907), a state statute creating a lia- 
bility for death by wrongful act was enforced in a court of admiralty. See 
also: Cooley v. Board of Wardens, 12 How. 299 (1851), where pilotage 
fees were fixed; and The Lotta wanna, 21 Wall. 558 (1874), where state 
liens for repairs upon vessel in home port was recognized. 



